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LAW OF ARREST, 
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1 HE following brief History of the Law of 
Arrest and Bail is.offered to the public afe intimately 
connected with the present deliberations of the 
House of Commons; and the subject so deeply 
affects the interests of the community, that it me- 
rits the attention of every benevolent man. 



By'the common Idw, which is a lavir of mercy 
resulting froni the sense and feelings of mankind, 
as moulded by the ihduende df Christianity, a per- 
^on is hot liable to be arrested, or even after ver- 
dict to be taken in execution, for any civil caiise 
unaccompanied with' fbrCe, Called, tt et iarmis^a). 

So careful were our Saxon ancestors to protect 
tfee liberty of the subject, that any injury tb the 
personal estate was only to be recompensed out of 
the ofFt^nder^^ goods aqd chat^el^, and the issues, 
rent$, and profits of bis lands; . To guard against 

• (a) Co, Lit. U 3. c. 8. s, 504. • 
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groundless and vexatious suits, a plaintiflf, before 
he could compel a defendant to answer, was re- 
quired to give to the sheriff real and substantial 
pledges to prosecute his suit. On pledges being 
given, the sheriff summoned the defendant to ap- 
pear, and if he made default, an attachment issued 
sigainst his chattels, to enforce an appearance. To 
this end repeated writs of distringas (6) issued 
against his goods, and the profits of his lands ; if a 
defendant had no substance whereby he could be 
attached, he was considered incapable of making 
satisfaction to the plaintiff, and the suit, therefore, 
terminated. In cases of trespass, deceit (ir), and 
^conspiracy, vi et armis^ or of injuries against the 
peace, the defendant was not entitled to be per- 
sonally summoned ; but he might, in the first in- 
stance, be attached by his chattels, and if he had 
no goods, he might be arrested by a capiat ad re- 
spomUndum («Q, which is a judicial writ directing 
the sheriff to arrest and safely keep the defendant, 
so that he may have his body in court at the re- 
turn of the writ, to answer the plaintiff's action. 

(&) The process of summons and distress infinite is used to 
compel the appearance of peers, m^mhers of parliament, and 
corporations, for no capioi lies against these. 

(c) A writ which lieth '* where one man doth any thing in 
** the name of another, by which the other is damnified and de- 
«< ceived." Fitz. Nat. Brev. 217. The modern practice is^to 
bring an action on the case in the nature of a writ of deceit. 

(<Q 3 Rep. \2. 
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> The process in an aption of accoant was. by dis- 
tress iofioite, untiU by the statute, of Marlbo-^ 
rough(e), a capias to arrest the person in this ac- 
tion was allowed against bailiffs, who withdrew 
and had no land whereby they might be distrained. 
V This statute extended not only to bailiffs ac« 
cording to the letter, but to guardians in socage, 
receivers, and other accountants/^(/) 
By the 13 Edward 1. st, 1. c. xi., " Con- 
cerning servants, bailiffs, chamberlains, and all 
** manner of receivers, who were bound toyieldaci- 
*' count: it was agreed and ordained, that when 
*^ the masters of such servants did assign auditors 
*^ to take their accounts, and they were found in 
** arrearages upon the account, all things allowed, 
^' which ought to be allowed, their bodies should 
** be arrested, and, by the testimony of the audi- 
*^ tors of the same account, should be sent or de- 
^^ livered unto the next gaol of the king in those 
** parts, and should be received by the sheriff or 
'* gaoler, and imprisoned in irons in the said cus- 
tody, and should remain in the same prison 
until they had satisfied their masters fully of the 
** arrearages ; nevertheless, if any person so com- 
mitted to prison complained that the auditors of 
his account had grieved him unjustly, charging 
^*. him with receipts which he had not received, or 
not allowing him expenses, or >easonable dis- 

(e) 52 H. 3« c. 29. (An. 1267.) (/) 2 Inst. 143. 
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ebimst aiid the bW» of the l$m ^ anpestf aggm*" 
rated the hardship of a defendaat in custody ; for 
the sheriff was not compellable to liberate bim 
imtil he bad sued out a writ de hamin^ rtpUgumdOf 
eoannaDding the sheriff to rdease him on bil^ 
giving sureties or manuoaptors, who uoderlook 
for bis being fiMribcoming at the return of the wf il 
of cajMOf. Whefe a defendant did^'not sue.out^th^ 
writ, his lifaferty was at the absobite^knercy of the 
Aeriff, who . exercised an aibitrary discre&ieQ io 
baiUi^ prisoners, exacted lai^e sums for ahawing 
ease and favour, and extorted undue security and 
considerable, property on pretence of indemnity, 
*^ The sheriff, or other; officer, for such favour, 
'* would, sometimes gain a piece . of land, and was 
never without good reward for such favour ; and 
so the sheriff and other officers, by such pillery 
*^ and poUery, .were enriched, and were. sure to 
«v suffer no loss for the. sum in which they .should 
^« be condemned for the escape/' (0 

Before the plaintiff could declare, the defendant 
must have appeared in court ; the sheriff on being 
called upon to return his writ,Teturned cifpi corpu$^ 
in cases where he had thought fit to take bail; and 
if the defendant was not forthcoming, the plaintiff 
could not proceed in his action ; to remedy this 
inconvenience, the courts determined that the 

(0 Dbn V. Mamsngham^ (ktu 4. £• 6.) Plowdeo, p. 67« 








theiiff, tfi not bringing in tbedefendaiu's bocfy^ 
according to the literal words of bis return, was to 
be considered as guilty of a wilful contempt ; and 
amerced him-, from time to time, until be produced 
thie defendant, assigned the bond to the plaintiff(i]i)) 
or privately satisfied him. The sheriff, to relieve 
himself from these Repeated amerciaments to the 
King, ultimately paid the debt and costs, which 
were in general amply reimbursed by the securi^ 
or property he had wrested from the defendants 
These and other exactions and oppressions .of the 
sheriffs produced such a considerable emolutnenty 
that the office was often let out to farm. 
. To remedy these grievances the statute of S3 
Hen. 6. c. 9. ordained, '^ That no sheriff should 

* let to farm, in any manner, his county. That 
^ no sberiflb or other officei^ and ministers, by 
( occasion or under colour of their office, should 

* take any other thing by them, nor by any other 
^ person, to their use, profit, or avail, of any per- 
^ son by them, or any of them, to be arrested or 
^ attached, nor of none other for them, for the 
^ committing of any arrest or attachment to be 

* made by their body, or of any person by them, 

* or any of them, by force or colour of their office 

* arrested or attached for fine, fee, suit of prison, 
^ mainprize, letting to bail, or shewing any ease 

(hi) 2Mod«84«. 
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^f or favbw tQ My sue b person .so arres^d, m toi 
^ be arrested, for Iheir reward or profit, Jxut auch 
'f as fol)ow,<p--that is to say, for fke sheriff, SOc^. ; 
^> the bailiff, ^^hicb maketh the arrest or attach** 
" mehty 4d\; and tbe gaoler, if ibe prisoner be 
*^ commiUed to his ward,. 4td. ; aiid should let oat 
^^ of prison all manneir cif pfsrsonsby tiaiem or -aoyi 
^f of HhelB, arrested or being ja their .custody b^ 
*^ force of any. writ, bill, of wa^ant, in. any. action 
^^ personal, or by cause of indictment of trespas4(it.)v 
^* upon reasonable soreties of sufficient persons 
^f having sufficient iwithin the/ooiinties whese such 
<' persons were so- let to bail or mainprize, to keep 
^ their days' in sliefa place as the said. Units, bills, 
<^ W warrants, should require such parson or per- 
^> sons, which were or ahould be. in their ward by 
^V condemnation, execution, . capiat uUagai (o)^. or 



(n) Anciently ^lonies wer^ bailable by the sheriff, before ac- 
tual convictiony qttia career est mala mansio. The sheriff's power 
of so bailing was abolished by 3 Ed. 1. c. 15. 6 F.d. 1. c. 9. 
28 Edw. 3. c. d. Stat. Westminster, 1 R. 3. c. 3. 3 H. 7. c. 3. 
2 Inst. voK 2. p. 185. c. 15. 2 H. Black. 418. 
. (o) But now by 4 ^5 Will. ^ Majy, ch. 18. s^. 4 & 5. if 
tj^e 4ef^^} .73 takezf on this writ, wherp special bail is not 
required, the sheriff may accept an. attorney's undertaking to 
appear fdr the defendant, and reverse the outlawry ; and where 
special bail is required, he may take a bail bond for defendant's 
appearance, by attorney, to reverse the outlawry ; and in either 
case the defendant may b^ disch^rgied ont of custody. 
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excommunication (/>) ; sunely of the peace 
and ail such persons which were or should be' 
coitmitted to ward by special commandment of 
any justicie, and vagabonds refusing to serve 
" according to tlie form of the statute (of labourers 
" duly except) ; and that no sheriff, nor any of the 
M QfBc^rs PF mimistiers aforesaid, should take; pi? 
*^ caii(^6 tfh hi taken,- or make any obligation for 
any cab§e aforesaid, or by colour of 'their bffite, 
but only to themselves of any persbn, or by any 
" person whic^ sjbould be in their w^rd by the 
♦* course of the law, but. by: the nam^ of tbei* 
'1 office apd upon condition written, that the said 
*^ prisoners should appear at the day contained rti 
^^ the said writ, bill, or warrant, and in such placeis 
'' as the said writs, bills^, or warrants should re- 
*^ quire ; and if any of the said sheriffs, or othef 
^' officers, or Qdinisters aforesaid, should take any 
** obligation in other form by colour of their offices, 
" it should be void, and that he should take no 



{p) By 53 Geo. 3. c. 126, the power of excommunication is 
\6 be discontinued (except in definitive sentences,) and in lieu 
th^teof the ecclesiastical courts shall pronounce parties contuma- 
cious and in oonteknpt ; and the Court of Chancery shall there- 
upon issue a writ de cantumace capiendo, to have the like force 
as the writ de excomtnunipato tapiendof and the party arrested by 
■the writ de coniumace capiendo, shall remain in custody un|il 
the sheriff 'receives a writ* of deliverance from the Ecclesiastical 
Court. ^ ^ 
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** more ibf the makingof any Buck oUigftCioi^ 
*^ warrant, or precepi, but 4d^ {j). 

(f) ,The old. fees given by ibis Ad have .long become sa 
obviously, inadequate to the fair remuneration of the sheriffs an^ 
their bailiffs, that the courts of law have not only silently per* 
mitted their officers to allow, on the taxation of the suitorV costs^ 
relisonable sums paid to the sheriffs and bailiffs, very far exceed- 
ing the fees allowed by the 23 Hen* 6; but the Court of 
Common Pleas, in the year 1805, solemnly pionottaced ** that 
^'the regulations of the statute, Hen« 6, could not now be 
** considered as giving the rule for the amount. of the fees to be. 
** takenj and that it was incumbent on the plaintiff to give some 
^ evidence that more had been taken than by law was allowed,*' 
Murtm v. SUtdes Bosanquet and Puller*s New Report, voL 2, 
P« 59* This was an action against a sheriff's officer, for taking 
one guinea for an arrest, besides one guinea for the bail-bond; 
indeed, so general has been the adoption of a different rate of 
fees, that, in theyears 1767, the justices of the peace for Lancaster* 
m session, made a table of fees (on the presumption they had 
power under 32 Geo. 2* c 28), by. which bailiffs were autho- 
rized to demand feea» in proportion to the sums for which the 
arrest was made, viz. in debts from 200/. to 500/.y 2/. for each ^ 
arrest; the Court of King's Bench, however, in 1789 (in the, 
case of Boldero and others v. Mosse and others, 3 Term Reports^ 
p» 417), denied the validity of this order, on the groind that 
the justices were not authorized to fix fees foa the Court of > 
King's Bench ; and the master^ on the taxation of costs, cmly 
allowed the usual charge made in other counties* which was in 
generftl one guinea for each arrest* In the same court, on the 
11th of May, 1819, in a case where the sheriff of Hereford 
claimed a fee of 3«« 6d. for every warrant, when issued for an 
attorney residing out of his county, and 2s. 6i. when issued for 
an attorney residing within the county^ and it appeared that suck 
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^* And if the said sberiffii should feturni upon 
*' any person, eepi corpuB or red didU Hj that tbej 
** should be chargeable to have the bodies of the 
*^ said parties, at the days of the returns of th« 
^* said writs, bilb, or warrants, in such form as 
*' they were before the making of this act.'^ 

The design of this last clause was, that the 



had for many years' nsually been paid and allowed on the 
tixatioit of COM, llie cki^f joBtice declared that *«tfae court 
^^ did not feel iteelf at lil^rty to say that the usage which was 
^* stated to have preyailed, was suflficient to have repealed an 
^* act of parliament (23 Hen. 6. c, 9.) ; the charge in this case 
** might be reasonable, But it was contrary to laW and could not 
*< thereibre be allowed/' ' Dem^ Esq. ▼. Parmms^ Gent. 2d vol. 
Barnwell and Alderson's Reports, p. 562. Notwithstanding 'this 
decision, the practice of customary fees being allowed oik the 
taxation of the costs continues uninterrupted ; indeed, if it were 
otherwise, the sheriff must personally execute the business of 
his office, or pay very large sums to his under-sheriff and bailiflb 
for transacting it, the old statute fees being so inadequate a re- 
compence. Sir Richard Phillips, one of the Sheriflb of London 
and Middlesex, published, in 1808, aLetter on the office; and, in 
reference to this act, he observes, ** It is better, however, to 
** point out a low scale of rates, as a maximum for the guide of 
*' the public, than to allow the officier to charge in his discretion, 
<« and subject the parties to other inconveniences, if they will 
" not pay what his discretion may think it proper to exact Some 
"interference of the legislature is obviously necessary. It is 
** ridiculous, under the circumstances of the alteration in the 
** relative value of money and labour, to expect a duty to be 
** performed for a fee established near four hundred years ago! 
" The unreasond>lenesss of such an expectation justifies^ in a 
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sheriff might be dmet^M to the King, (or not 
having the body at the day ; but.nQ action would 
lie against him at the suit of the pjai^tiff, if the 
4$fendaiit was not ferthcoming,, because the statute 
madje it imperative on the.sherifi; to discharge the 
defendant on sufficient bail.) and therefore he 
should not be subject to ail action for dping bis 
duty in obedience to the law(r). 

As.no persons were liable to^ be arrested ps^cept 
in actions of tredpass^ vi, eiMrmiSi debt, deliniie.! 
accompt, or oh d sfattlte, MercHarit or Staple,' -the 
number of arrests ivas comparatively limited until 
19 Henry 7. c. 9. ordained, ^' that the like process 
.^^ be had thereafter in actions upon the case, in the 

. - ' ' . ' . 

<f certain degree, the discretional claims of the officer/' p. 186. 
The sheriff, therefore, adjusted the bail-bond fe^s, and pre- 
scribed the following table for the guidance of liis officers. 

« Fees for the bail-bond, according to the following rates, ap- 
" pear, to l^^ye been sanctioned by time and pustom, viz. 

£ £ . £ 8 d 

*« For amounts under 25-7 10* 6 

from 25 to 56 15 ' 

.. ' 50 to 100 ,1 i 6 

lOO'.to .150 , ' t 11 ! 6 I I 
150 to 300. ' 2' 2 6 /'^ 
. 300i to 500 ' ; 3 3 
• ** Exclusive of the stamp duty marked on the bond^^ And, 
in 1812, this table was recognized by the sheriff of Middlesex, 
and ordered to be put up in two or more conspicuous places in 
.every. Iock-»up house. 

(r) 2 Mod. 177. 2 Saundei^s, 59. , , 
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** cottrts of Hiugf s Bemh ^nd Gontunon Pleaa, as 
** in actions of tirespass or debt/' 

By S3 Henry 8. <;• 14. tk^ sanift process wts 
^ivea in every aetion for. fojrciUe entry inld Itods 
Min dctidns pf tre$pi^$9 at thie comtoioa ktw^ and it 
was difected tb^^t ^' tike process, be bad it); ev^rV 
-^ writ /df af^PMity and covenant as in ainvactiop €(f 
« debt/' 

Sy ^1: laftiea I. cv,4. tbe.sbine pro»$pss )iVas 
exl^ended to infotQiatiops cm penal statute '^ as {)» 
^^actioiM ^f tre$pa9s, viifitiarnm^ dt the comm^At 

Altil>€tUgh the statute df 33 Hehry 6i ew \Sl 
d^ldres tbat( the sheriff shall tidied' reason^blfe 
V sl|rp^^es'^frpm. peigsons arr^tisd^. tbe amount; of 
|h§ s^cmity Was' not in many instances i»etiicUl 
jtMl 19 .Cl^arle$ % statute 3^ c. 3. S; 3.) deelarcU 
''.that in all; cases wheri^ the eertainty sDkiuttue 
f caji|$e; oC.aQtioa were not ekpsessod ini f he .wnt^ 
'Vthe,40feQd^nti;3tl0uld ncft bQireqjJ^ed toi^svi 
'VSeiQurity ji^n tinjt penalty b^yoDd.dOi/^lr) r Byi.ia 

[$) It tuisbeea deeided, that the slKri^ i^ i!^f^ ?H^bo^V^^f:tV 
23 Henry 6, c. d. to bail a defendant in custody, on an attach- 
«nent|9r,?ioi^.|^aymei^ pf.coatt, yh^ch is.pf^naidcye^,^ iq.^Jfe 
nature ofkn exef^iitipn«'^-J^AeZtp«, es^ t, .J3fffT^> Jk .?ricefs R^ 
23. And although the sheriff may, if he pleases, take bail op.K^ 
atta^a^^nt out of Chancery for npn-tpayntent.^of mpi^ey, ep for 
want of appearance or answQ^r, j^ei; Ijie is n^ t qomp^lla^bl^ spto d^w 
2 B. and A. 56.-^6 Taunton'-s Jlep^ 560. \ Whe^i Jji^ i|beriff 



16 

Geo, 1. c. S9. the sheriff shall tak^ bail for no 
more tbaa the sum indorsed upon the writ. Sub- 
sequent statute8(f) have provided that no defendant 
shall be arrested unless the original cause of action 
amounts to 20/. ; and ah affidavit is made thereof. 
In Wales and the Counties Palatine no arrest can 
be made on process out of the courts at Westmin* 
ster, for a less sum than 50/. (u) 

To mitigate the severity of the law of arrest, 
the 43 Geo. 3. c. 46. s. iZ. allows the defen- 

dant upon his arrest, instead of giving bail, to de- 

• » 

posit with the sheriff the sum sworn to, and 10/. 
for costs, and also such further suin as shall have 
been paid for the King's fine upon^ any original 
writ^ and 7 and 8 Geo« 4* c. 71. permits a 
defendant, instead of perfecting bail, to allow such 
deposit^, together with an additional sum of 10/. as 
a further siscurity for the costs of the action, to 
nmain in court to abide the event of the suit. If 
bail has been given to the sheriff, the defendant may 
make such payment into court, in lieu of putting 
in and perfecting bail, and may receive such depo* 
sit on perfecting bail any time before judgment. 

4 

thinks fit to take a bait-bond in these cases^ the penalty must not 
exceed 40L-— Btrdwooif ▼. Af. Hart amd another, 6 Price's 
Hep. 3^ 

(e) 5 Geo. 2. c. 27. 21 Qeo. t. c. 3. 19 Geo. 3. c. 70.— 
51 Geo. 3. c. 124. s. 1. 7 and 8 Geo. 4. c; 71. ' 

(«) 7 ik 8 Geo. iv. c. 71. s. 7. 
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The 32 George 2. c. 38. with the desigi) 
of allowing a defendant time to procure bail from 
, his. friends, decjared, " that no sheriff's officer 
"should upon arrest carry any person to any gaol 
" or prison within twenty-four hours from the 
" time of arrest, unless the person, should refuse 
" to be carried to some safe and convenient dwell- 
f^ing-house of his own nomination,'^ but a defend- 
ant rarely insists on the provisions of this act ; 
being unwilling to exhibit himself as a prisoner at 
his friend's house, or to introduce a sherifTs 
officer as an inmate. Indeed the provisions 
of this act could not be generally used without 
such a lai^e and mischievous increase of sheriff's 
officers, as would allow of one being in attendance 
on each defendant twenty-four hours ; and in 
many, cases the necesstiry security against escapes 
would require the attendance of two officers, 
: The sheriff's responsibility from the default of 
the defend^t and the insufficiency of bail, was 
formerly, comparatively light; for during the feudal 
State, ai!ts and commerce being neglected, land 
constitAi^te4 the chief property, and real actions the 
principal suits. In proportion as the nation ad- 
vanced in wealth, new relations of society were 
created, and the preservation of these occasioned 
frequent appeals to law. Whilst land fortned the 
principal property, it was easy for the sheriff to 
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take only sudh b&il as were both sufficient at the 
time and likely to continue solvent: they were 
hot then subject to the numerous causes of unfore* 
seen failure and insolvency, which are incident to 
this commercial age. If thd sheriff or bis officer, 
after using due diligence in inquiring into the suf- 
ficiency of the proposed bail, learns that they are 
householders or freeholders of reputed property, 
he is compellable immediately tb titke such bail 
and discharge the defendant. If he refusei^ suffix 
cie4it bail, he is liable to an action on the c«8e(«)tt 
yet if, at the return of the writ, th^ bail do nM 
procure bail above to be put in and justified, or 
cause the defendant to be sui^renderedj an attach^A 
ment issues against the sheriff for not producing 
the defendant according to the litefal form of tbe 
return, cepi corpus, which the statute, 23 Heavy 8i 
compels him to observe(^). The latv fii^t thfbvi^ a 
responsible and odious duty oti the sheriff or his 
officers, and afterwards, evert when tbi^ duty hai 
been most honorably ef^ecuted, tlfie sheriff is liabte 
to the severe tneasure of the crimriiiai p^pc^ces^ 6f 
attachment(u). The ancient method ^'MUeroing 

(s] 2.Sid. 2i. Cro. Oah 196. 2' Mad. 31. $ Mtude m^ 
Seh^jik's Rep. 223. 

• \t) Parker v. We&y^ 2 Keb. 657. Siderfip, 22. 2 H. Black. 
434, 

(u) Bland v. Leoit, Raym. 193. CJro. Eli2..852, 
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tbe shc^riff wos modpe beneficial an4 justt ^' becaum 
^' as the aheriif was bound to bail the party, if h^ 
'^ was mistaken in bis sureties, be was nottosufiSer 
" in bis liberty ; it might not be in his power to 
♦* bring, ia the body which be Was obUged to tail/' 
« If he had not the body, he should be amerced 
<^ lUl be had him or assigned the baiUbond to the 
*^ plaintiff(a?)/' and the old laethod allowed theshe^ 
ritftlme to surrender him, or to be indemnified from 
the amerciament^^v by enforcing^tbe baiUbond(y) ] 
btJii by the .moderd summary and harsh method of 
»ttacbmeiftt(4, whidb issues wi^thout atlc^ing; tlHQ 
shetiff to show dny oauie agivosi it^tbe sheriff q^a 
QO\i^ only, avioid being eoQWiitted to dose. prisoA 
fcirafeigoeii eoiitempt(a), by immi^difately pfaoiflg^ 
the pfamtiff's whole debt and costs(&).i 0» dortig 

-. : . 

f {tHI : atUttut vi Levk. I^yttf; 198. BAt. AW 26&.. O^^ Eli^^ 
852. I Vent. 55. 3 Salk.'314. 12 Mod. 579. 

(y) Smith v. Norton, 1 Barnard* 246. 

(i) •^ Th^'^tAdliee of a^arert^tig tli^ sii^fi^ apt^efci^^ &^ MW 
^ dontintied {ft>M the^rill^ tha^^^dbWD^to the beginning of the 
««:t^igii>«fCte(i^ 9^ dtidto Mlvegi^ii #a)r totfe pttkeediixgixy 
•*hXtkMim&A^t i^e period Bci€«re^ iU^ y^arsf M2'aitd ITHff.*^ 
hi} mt^ tif B^iMikfh'Vi BossUef, in tiitor, 2 K Bi^E p, 4341 
^'lE^tltt jli^riffBb ortce'ibeontehiptfdrtiotMilgitig ihthe deftod- 
*f f(At*s body) th^'cdntl&ilipt is not purged by thedi^f^ildantV^UN 
** rendering afterwards, though before an attachment is movifed 
^'foragainst the sheriff."— 8 T. ft. 291 ' 

[of t6t»kh^: Mx^y^^wtos^, 1 H. Black: 233: 

(h) On a rule to show cause why an attachment should ndf 

B 2 
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this, the sheriff seeks to be reimbursed by the 
officer who made the arrest or took a bail-bond ; 
and the officer, if he has taken a bail-bond, com- 
mcDces an action, in the sheriff's name, against 
the defendant and his bail, who cannot be arrested 
in this action ; and the recovery of the sum paid 
on the attachment is always uncertain and remote. 
If the officer Was tempted, as he frequently is, to 
discharge the defendant without a bail-bood, be 
has no mode of reimhurBement(c). ' 

Common justice would bave dictated, that where 
the sheri£f foitbfully performed his compulsory duty 
ofacceptingBufficieotbait, he should, to the ancient 
form of return' eept corpw, have been allowed to 
add the truths "and pursuant to the statute I de-* 
*' livered him out to bail upon the obligation of 
" A. B. and C. D., persons having sufficient within 
" my bailiwick, which obligation I have ready to 



issue against the sheriff, for n^lectiDg to take « replevin boqd, it 
was obseired, " that utch an attachment had never been granted 
" because the party injured might maintain an action against the 
'* sheriff, and that this could not by any means be construed .to be 
" anabuseof the process of the court, as a contempt which wat the 
"sole eround for an attachment; and the court b^ing of that 
" opinion discharged the rule." The King v. ,LawU, 2 T, R, 617. 
{an. 1788.) 

(c) Brander and ano&T v. Bobton, 6 T. R. 336. MeiiiA md 
mother v. Pttiterich, S T. R. 450. Bogan t. Retttt, I T. R. 
41& 
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''assign to the plaintiff/^ t In one action for afi^lse 
return (d), where the sheriff had taken a bond and 
returned cepij but the defendant was not forthcom- 
ing, it was held that the sheriff was not obliged by 
the statute to return only a cepi corpus ei paraium 
habeo^ but might return that he took bail; for the 
statute provides, that if he return ^ cepi eorpf^s^he 
sh^U be chargeable as before ; but doth not enjoin 
him to make such a return {e\. On such special 



{d) Page v. Tulse andiAherSf {28 Car. 2.) 2 Mod; 83. 
' (e) By 43 Geo. 3^ c. 46. and 7iand S€teo. 4. c. 71. a defend^ 
ant may on thie arrest deposit with the stiesiff the debt ^swom to» 
and 10/. for.costs, in lieu of giving bail; and in cases where the 
sheriff has received s,uch sum, and is ruled to return the writ, he 
gives the following answer : — 

'^ I took the within-named A. B., whose body i safely kept 
** untiLhe paid lAto my hands, in lieu « of bail« £i. , the sum 
<* indorsed, forbd^il, and £10. for costs; and thereupon Ldis* 
** charged the said A. B. pursuant to the statute, which money I 
" have paid into court.*' 

The answer of C. D. Esq. Sheriff of 
And why should not the sheriff, in cases where he has taken a 
bail«-bond pursuant to the statute 23 H, 6.,'be at liberty, to make 
a similar return? To prevent the sheriff. or his ofHcerfrom neg« 
ligently taking insufficient bail, he should be UabJe to an action 
by the plaintiff to recover damages for his jieglect, as in replevin; 
but if the sheriff could prove that the bail were sufficient at the 
time he accepted them, he should not be held responsibly for their 
subsequent insolvency. Yet, on.a niotion to discharge the pro- 
ceedings against the sheriff, upon circumstances that the bail 
were good when the defendant was arrested, and the sheriff was 



return, if the defendant had failed to appear, the 
court, instead ef amercing the sheriff upon the folse 
assumption of his being guilty of a wilful contetDpt, 
should have left the plaintiff to his action on the 
bail-bond for the recovery of the debt and costs ; 
but if tlie bail could be proved to have been insuf- 
ficient at the thne the sheriff accepted them, be 
should have been liable to an action on the case for 
taking insufficient bail.(/) Yet it is now held, 
that the sheriff cannot specially return that he 
has duly bailed the defendant ; " and let the bait 
" taken by the sheriff be ever so good, yet tfae 
** plaintiff may refuse an assignment of it, and pro- 
" ceed against the sheriff by amerciaments; there- 
" fore it behoves him to take good bail. It is true 
** that tbe.sberiff »baH not be brought into contempt 
" for not brlngiDg in the body; but the only »ray 
"is to amerce him, and the sheriff may proceed 
^' on the bail-bond; and the plaintiff, by 33 H. 6. 
" c. 9. has an election of bail or amerciament." [g) 

eUiged to take bail under the statute 23 U, 6. c. 9, and thet» 
faait had since become insofficient, the court denied the motion, 
— ChaMpitm T, TotBwilkejtd, (l2 Geo. 2,) Barnes, B. 

(/] Pickering's case, 13 Hod. 447. Ad. 1701. lb. CaiCH, 
W. 3, 447, 

{g) As, is taking tosidBcieitt sureties on arepferin bond under 
3 Ed. }. c. 2. Westin. 2. c 3. II Geo. '2. c. 19. b. 23, Vide 
Vin. Abr. vo(, 16. 401X 2 T. R, 617. 4 T. H. 443. 2 H. 
Black. 36. 543. BuKn't H. P. fiO. 
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Tbe obgeot oi the statute of 83 Heory 6. c. 9(A)« 
was not to give a plaintiff a new and further secu- 
rity for his debt) but to relieve the defendant from 
the arbitrary discretion of the sheriff in taking qr 
refusing bail, and thereby extorting large i^ums and 
securities for ease and favour; but the courts hav^ 
80 lost sight of tbe true design of tbe statute, tha): 
they have given the plaintiff an increased security 
for his debt, at the expense of tbe sheriff, or his 
officer and the bail. By this summary mode of 
attachmjent, the sheriff or bis officer is n(iade charger 
able for the default of tbe defendant and his bftil ; 
and though they were persons of notorious pror 
perty and substance at the time they became bail, 
and as such he could not lawfully refuse tbeo); 
yet if they afterwards become insolvent (i) , he is 

(k) EUis V. YarborougK 2 Mod. 177. Allen v. Robinson, 
Sid. 22. IVolfe v. CoUingwoody 1 Wils. Rep. 262. 

(t) ** The sheriff is not bound to warrant the sufficiency of 
** the pledgea in a replevin bpnd; if they are apparently respon- 
" sible, it is sufficient."' The Chief Justice observed, << I can- 
*^ pot thiuk the statute (11 Geo. 2. c. 19. s. 23.) meant to throw 
*^ on the sheriff this onus. Suppose the sheriff had taken an 
** eminent banker as surety a week before bis bankruptcy, when 
** no one in the world had the slightest reason to suspect his 
** circumstances : according to the same doctrine (the subsequent 
*^ responsibility of the sheriff^) he would have been liable for 
" taking him as surety," 

Heathy Justice.—- << The mischief before the statute was, that 
" the sheriffs used to accept mere men of straw for sureties. But 
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deprived of all means of recovering tbe sum he has 
paid on the attachment; thus it is that an unfair 
apd weighty responsibility is cast on him, or rather 
on bis officers or bailiffs who indemnify him. These 
bailiffs, in order to meet their fVequent liabilities, 
are as it were compelled to exact lai^e sums from 
persons arrested ; and whilst the law of arrest and 
bail remains unaltered, the hfgh sheriff must con- 
nive at the most illegal practices, or pay out of his 
own pocket the great losses thus unfairly made in- 
cident to his office. The statutes are already filled 
with penalties against sheriff's officers for miscon- 
duct, yet all experience proves, that whenever laws 
work gross injustice on public officers, they are 
necessarily forced to violate their strict duty to 
obtain reasonable indemnity or compensation. It 
has become a common practice for a creditor, when 
he finds that his debtor is in an insolvent state, to 



^^ the sberilf cannot cast up the man's accounts to see the redl 
" state of his property." 

Dallas, Justice.—-** The sheriff makes proper inquiries, and 
'* finds that these are considered as responsible persons. Is not 
** this sufficient? It <;annot be that the sheriff should be bound 
•• to know that which nobody else knows; and if the rest of the 
<* world would trust the surety, it is sufficient justification to the 
** sheriff if he also consider him as a responsible person.*' — Hindle 
V. Blades and another^ 5 Taunton's Rep. 225. 

Such obvious rules of justice should have been applied to bail- 
bonds. 



^^ 
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sirrest him in the hope of being able to- fix the i^h«^ 
riff H^ith the debt, and the couHs have encouraged 
such unjust proceedings toWardd the sheriff, by 
deciding, ♦* that if the defendant become bankrupt 
** after he has given a bail-bond, the bail ate not 
^* discharged unless he obtains his certificate before 
" the bond is forfeited — when he acquires it after- 
^' wards, they remain liable to the same extent as 
** if the bankruptcy had not occurred.?' (A) Aii<Hf a 
bankrupt does not obtain his certificate Until after 
an action is <^bmmenced against him On the bait- 
bond, it is not discharged as against him, although 
the certificate extinguishes the original debt-^the 
courts considering that the bankrupt's iiabiHty on 
the bond is a new and distinct cause' of action (/}; 
If a defendant fails to appear at the return of 
the, writ, ^he plaintiff has an option to proceed by 
attachment against the sheriff, or to bring an action 
against him for an escape; but because to such 
action the sheriff may plead that he took bail of 
persons having sufficient property at the time (m), 
the plaintiff almost always takes out an attach- 

(k) Sanders v. Spinh Barnes^ 105. Wooley v. Cohbe^,} 
Burr. 241. Cockerilly* Owrtoup ib. 436. Clarke v, Hoppe, 3 
Taunt. 46. Petersdorff " On the Laws of Bail," pt. 1. c, 6. 
p. 237; et vide Donnelly v. Dunn, 2 B. and P. 45» 

{/) 1 Burr. 436. 

(m) Cro. Eliz. 624. 652. 2 Saund. 6o. Sid. 22. . 2 Mod. 
177. 1 Mod. 33. 
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jn^t^ »q4 tbiiQ dexterously freicli#|es the ftberiff" 
froio showing tbs^ he has faithfully discfhsirged bi9> 
^ty by tikitfg good b^iL 

A debtor nmy be ^rrest^d on the affidavit of a 
credtoor, w on the affidavit of his alleged oompe^- 
teat agent (»}, without a oaoment's warDing-— topn 
irom bis family and business, tp tbe serious injury 
of h^ reputation dnd credits The sheriffs and un^ 
deiTrsberiffli, to rdieve Ib^mselvea from all respon^ 
fiibility, take lahge seoijrity from th9 officers, and 
4tlfteii allow tb6tn to make tbetr own terms with 
ibe defendao^t^ Being thus constituted the sole 
judges of ibe suffidiency of the bail which the 
ideienda&t tetidera^ the o(l9cer may ei^ercise a mia- 
dhieroua power eivpr bis pirispnwi be^ ean witb 
perfect :saf(kty freqi^eatly. raise legdl objections to 
die jMToposed b8H(<^)» ^^ where tbey are really 
unexceptionable, be may* by frivplotjis objectioRSf 
work lon the fears otf tbe prisqneri till the impa- 

» 

(n) F9r. " the statute does not require that the . person who 
*< makes the afficlavit should !>e connected with the creditor Jn 
^ any tiharacter, 6r tliat h6 should set it out if he b^, or state his 
** means of knowing the facts. All that the statute requires is, 
'** '* that where the plaintiff's cause of atction shall amount to the 
** * i^um of £10. or upwards, an affidavit shall be made of such 
*'< * cause of action.' Under these words any man may make su6h 
" affidavit at his peril.*'— 9 Price, 322. 1 Chit. 58. 

(o) 10 Co. 101. Lovell v. Plomer and another ^ 15 Ea^'s l^ep. 
'320. Irdand v. Farebrother, Esq. xmd anoth&r, Middx« N. P. 
reported in the Times, 18th Feb. 1828. 
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tkmee of coiililieinent induces him to offer a gro* 
tutty tor their immediate acceptance* All expe- 
Yrnic^ sbpws, that If the officer rigotously )pen- 
fer^fned his "duty m acceptii^ none as bail but f)er- 
sons of uncpiestioiiable qualification and wfficienoy, 
the law of nrr^t woukt be yet more galling waA 
oppressive to the unfortunate deb^r^^in most cases 
protracted imprisonment would be his doom. TJie 
^fficutty of defendants suddenly toprocure baU, now 
%xceptiotniUe w all poiutB, is inoontevtably proi^d 
4)y the very few itistaiSN;^ in whkh (he pii»fi|iff acu 
cept^ from tte sheriff am asiignment of the bsiil- 
bbtMl, {i MA 5 Anne, c. 6. s. It9,) instead lof pisd- 
ceedi«ig by atlachmeai. If the defigndant's statiim 
ifi life etiaiblesiiim to refer the officer to a respect 
tHble ilttoni^s Who will 'engage for his appearance, 
<0r th^t bait shall be put in and JBStified,ian illegal 
gratuity is paid to the officer fca* the favour of li- 
berating the defendant without a bail^bdnd ; but 
there are t^omparatively few cases Ivhet'e a defend- 
ant can give such a reference; and if he is pre- 
vented from ofiering bail, either by his cirtsuMH* 
stances, or by a reluctance to expose his distress 
to his friends and neighbours, he willingly gives a 
large bribe to the officer for letting him out of 
.<rHStpdy,> on his word to be forthcoming. In this 
case, as where the officer accepts the undertaking 
of the defendant's attorney, he incurs am immense 
responsibiHty ; fdr, if the defend^ttt is 06t forth- 
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coining, or bail above justified, the officer must 
eventually pay the plaintiff's whole debt anfl 
costs; and having violated hjs d\xty[p) by. not 
taking the only legal security, a bail^-bond, he can 
maintain no action against the attorney or the de- 
fendant, to recover the sum he has paid by their 
breach of faith {qU To remunerate the officer for 
this great risk, be demands, not unreasonably, a 
{[fatuity like a premium of insurance proportioned 
,to the hazard; and it must be admitted, that a 
large portion of the popular odium against sheriff's 
officers might with justice be directed against the 
law of arrest, which necessarily causes, many 
'grievous excesses. And here it may be observed, 
as a further argument for the necessity of an al- 
.teratk)n of the law of arrest, that wherever laws 
are inconsistent with the spirit and institatiQns of 
the age, they either become inoperative, or ^to be 
used only as engines of oppression. 

If the, sheriff**s officer wantonly refuses to con- 
sider the proposed bail as sufficient, the defendant 
•must remain. in prison, and his only chance of re- 
dress; for such oppression, is to bring an action on 

(p) 10 Co. 102. Stevenson v. Cameron^ 8 T. R. 28. Pitcher 
V. Bailey, 8 East's Rep. 191. 4 lb. 568. 

{q) But where \he officer discharges the defendant on his ^tr 
tomey's engagement to put in bail above, made with the consent 
of the pls^intiff's attorney, the court will compel the defendant's 
attorney to perform his promise. 1 Durnf, & East, ,418. 
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the case against the sheriff, for refusing sufficient 
ball. This action is nominally against the sheriff, 
but in reality against the officer who indemnifies 
him. There is little probability of a poor defend- 
ant being able to prosecute such action with effect, 
neither will a richer one adopt proceedings which 
will publish his- arrest to the world. Thus it is, 
that the prisoner's Jiberty is too much in the 
power of the officer ; the necessitous condition of a 
large proportion of persons arrestied, is shown by 
their inability to deposit Mrith the sheriff the debt 
and 10/. fbr costs, in lieu of giving bail J the provi^ 
sions of this act (43 Geo. 3, c. 46. s. 5). are 
scarcely ever resorted to. As respects a bond fide 
creditor, he has only to make an affidavit of debt, 
and he may gratify bis -harsh feelings towards a 
debtor, who, although possessing the mdst ample 
means of satisfying the debt, may not only hiave 
bis character and credit, but his freedom thus put 
in jeopardy. 

The case of a debtor on a disputed account is 
yet more severe ; he may in like manner be suddenly, 
snatched from his family and business, and is not 
allowed, by a counter affidavit (r) of the merits, to 
show the real state of the account ; he may be ar- 
rested for lOOO/o though upon the trial, and fair 

adjustment of the account, be may be fotind in- 

, ■ • ■ • " > 

(r) Ifiday v. ElUfsen, 2 East, 453. 1 Salk. 100. 
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debted only UMMm a sum for wbicb be might have 
procured baiU and been restored to liberty — and 
whai compensation does he receive for his impri- 
sonment? — the costs of suit? (43 Geo. 3. c. 46,) 
for a plaintiff may, without subjecting himself to 
an action for maliciously arresting the defendant, 
arrest biip.for a much larger sum than is eventually 
found due» fVUldnson v. Mmhrag^ cited in 1 
Camrpb. Hep. 297. {£l 

I£ the law of arrest operates with cxuelty in this 
case, it is yet more oppressive, where there is no 
real debt (y)u By a man's snaking pr. procuring a 

(x) Sed vide James v, Francis, 5 Price's Rep. 1. 2 Campb. 
ftepi 594. 

(y) To gaard agdnsi n eottrttiisBdoir of baairupt l^^og yexx-* 
tioustyt imitd, ike 6 Oeo. 4, cb. 1f6L sea 13» Qequiref^tbafthQ 
p^litioaing creditor shall make ai> a$d?Lvit of .bis dobt, anfi skaU 
likewise give a bond to the Lord Chancellor» in the penalty of 
200/., to be conditioned for proving bis or their debt or debts ; 
and also for proving the party to have comtniited at( act of bafikM 
ruptcy, ** and if such debt shall not be really diil^y df 'fr^,eft>r 
^^ sUall be no pittof of m aoft of 'baolgctiptcy^ aiiditah^l i4^tap. 
*^ B^t that «|(dh commiB^ioii w^^: taken out fraud^lei^tly or m^-. 
« ciously, the Lord Chancellor may award satisfaction to the 
** party against whom the commission was issued, and assign the 
" bond to bim for the better recdvering of* damages*^ And \^hy 
should not tt plaintiff, before b^ing allow^^^tr hbid a S^eH^^t 
tbbki^ b^roqtiired Mgif^i^onriiy agaitftt )ub(iW(iig toe^ljablistfe 

hiielAii.lotheiumfor wl^ch be aipre^ts, if the jy^sboni^rf^ 
the trial, certify the defendant had been vexatiously sued for an 
undue sum ? If the eventual amount of the debt is uncertain, 
why should thfe defendatit be imprisoned'On liudi Cihc^rt^inty ? 
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positive affidavit of debt, hi6 feUoiw crtetmrt mvf 
instaDtly be arrested, witboul: being allowed to 
disprove the demand by a counter affidavit, before 
a judge, on the groand that tbe merits of tb^ claim 
are not to be entered into upon affidavit ; but tbia 
appears l6 be a technical objection^ highly inju« 
nous to equal justice between the parties. So 
severe is the law against a defendant, that, on pro^ 
ducing an affidavit of the plaintiff's own confi^s-* 
«ion, that th^debt is n6t due (a), be is not entitled 
to be discharged. In one case, where a plt^intjff^ 
flhortly before making the affidavit of debt, had hy. 
a letter stajted that the defendant was a creditor ,of 
his, the court thought this caae an exception te the 
general rule against going into the Inmts Of tl[ie 
arrest i^^on^ affidavit, and interfered id a wKfAWjf 
way to difiiThaf ge the defend t^nt oat of cti^^ody,. Qfi al^ 
iiidavits diebjringtlie debt, the plaintiff not havingde^ 
Died bis letter (a)« It has been considered, that a taw 
convicted of an in&inous Trieste, tboi^b. elea^ly 
disqualified from b^ng a wildest in any courts in 
cpmfietent to make the ustiiiraffidavit of debt m 
order to an arrest (6). To give yet fujEtlierfaciHtir 
to vexations arreata, an. affidavit of dej^t nqj^de by a 
plaintiff residing abroad^ is. a suffifQi^iit fam^latic^ 

, («) Sailer v.JShergQld, 3 T. R. 572. 
(a) NizeUch y. Banachiah, 5 B. Sc A. 904. 
{h) Dams V. Carter, 2 Salk. 461. (8 W>j %) AM^ v. So- 
merSf Barnes, 116. 
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for a judge's order to bold a defendant to special 
bail ; and although it is admitted that a party mak- 
ing a false affidavit abroad, cannot be indicted here 
for perjury, yet the courts justify the practice of ar- 
resting a defendant on such an irresponsible affida-- 
vit, because, ^' as far as the party is punishable at 
** ail, he is punishable for a misdenieanour in pro- 
^* curing the court to make an order to hold to.bail by 
*^ means and upon the predit of a false and.fraudu- 
" lent voucher of a fact produced and published by 
*^ him for that purpose (c)/' A person may make aa 
affidavit of debt, and forbear having it. acted upon 
for' nearly a year, so that he may leave a false affi- 
davit with an attorney or ageint in this country, 
and by not having it put in force, until be* has 
utrithdrawn beyond seas, he ooiay escape suffering, 
all the penalties of perjury; the unfortunate ob^. 
jectof his malice may thus be immured in prisoa 
for months, and deprived of any ^ compensation. 
An attorney may sue for a debt which he knows .to 
be released, having l>een a witness to the rele^ise, 
without subjecting himself to an action for falsely 
and maliciously pr()ceeding(rf). ; 
' A' plaintid* who knowingly swears to a false 
debt, and remains in England, may be punished 
for perjury ; but, independent of the known dif- 
ficulty of supporting an indictment for the offence, 

- (c). O' Mealy V. Netodl, 8 Bast's T. R. 364. 
(d) Mod. 209. 3Wilg.379. 
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most defendant's cannot afford the expenses of a 
pfQsecution. Whqre a person falsely, maliciously, 
and Avithout probable cause, arrests another, he i$, 
liable to €in action ; and vvhere the plaiii tiff delays, 
discontinues his suit,^ or is nonsuited, the defend* 
ant is entitled to costs and damages at th.e discre- 
tipn of the court {e). To support the action for 
Qialicipu^ly holding to bail, the plaintiff must 
prove ;tbjB existence of malice, either express or 
implied, as well as the absence of any probable 
eause (/), if he fails in any part of this proof, he 
will be nonsuited, and have to pay the costs. The 
difficulty of producing concurrent proof of malice 
and the, vKant of probable cause(g'), is sufficient to 
deter inost men from bringing this action, aU 
tjjiqugbj if thjey recpver damages under 40^,, they 
are entitled to full costs. Evidence of arresting a 
perspn twp months after the actual payment of the 
dje^bt to an agentpis not sufficient to support (he 
acfioi} (/i) ; neitl^ier could this action be maintained 
wb^r.e A, pwed ^v 23/., and had 10/, d^ie |to hin)^ 
fi?K..whit3h. he arrested B.,, because A, *'had not 
*5.not only ft;probable, but a real cause of actioa 
^^.agaigi^ the plaintiff at the time of jf rest ;^ the 
^^ cross demands were separate and distinct ; the 
• • ..*■■ , , t »»i 

.;(e> amiz.c. 2. .' . . . . 

I/) Purcel V. M'Namara, \ Cvnpb. 199. ; . , . 
(g) 2B.&C. 693. . 1B,.&P,.388, . . ., ;. \^ 

(h) ft'fcwnCAaicw, 2B..&P.J39t (ap. IW-)- r« ;) 

c 



34 

*^ stttute of set-6ff i& not compulsary (t).^' Id 
182!^, thB Court of King's Bench declared, '^ it is 
** an arrest without treasonable or probable cause ; 
'^ if where the plaintiff knows that the defendabt 
*^ has a set-oiBT, reducing the balabce bielow 15/. 
** (the sum for which a person was liable to be 
*^ arrested), he holds the defendant nevertbeli^s to 
•* bail for the whole amount." " What is a rea- 
** son&ble and probable c^us^ for arrest ?— a-Is it not 
*« obtaining security for that which is fairly due ? 
" — i-now that must be the balance (A:).^ , 

The law of arrest is frequently converted to the 
worst purposes. Chief Justice Mansfield ob- 
served, ** there liever was a p6ti<!)d when this spe- 
" cies Of acttOh (for vexatious arrest) ought imore 
^* to be ^couraged, for there is much abus^ ttiade 
^* of the p0W6r of arrest (/);" 

It has been shown, th&t by the humane princi^ 
pies of th6t:omn&on law, no man could be im'pri^- 
san^d for debt ; his '^Opefty could dlonift be re« 
spbhsifafle for t^ep^orthanceof his dvil 'contl«acts ; 
and, with these principles, agr^e both the mo*- 
ral la\v '6f the Mosaiciil dispensation, atad the 
law of Solon, that no man's body should ailswer 

(t) Brown v. Pigeon, Campb. N. P. vol. 2. p. 594. (181 L) 
Vide Weth^rden v. Embden, ib. vol. i. 295. (1808.) and Path v. 
Langley, 10 Mod. 14£r. 209. 2 Via. Ab. dS. 

(A) DroMifiddY. Ardter, 5 B. & A. 1113. 

(/) SmOatr v.Etdred, 4 THubt. M. 
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for his €i¥il debts (m). The Roman law, as soon as 
it had been imbued with the stpiritof Christianity, 
provided^ that if a debtor surrendered his property 
to his creditors) he should be protected from im- 
prisonment (n). 

The arbitrary power, which is vested in a cre- 
ditor, of suddenly imprisoning a debtor, before his 
liability has been established by a verdict, is op- 
posed to the true interest of a commercial state 
and the dictates of benevolence. The law of arrest 
not only acts severely on the debtor, but in its 
consequences is injurious to the general interests 
of commerce ; «ach man knowing that he is exposed 
to the power of arrest, at tlie caprice or press^ 
iBg exigency of his own creditor., adopts the sutKi" 
mary aoid powerful measure of arresting his debtor, 
who is thus forced to act in the same manne^to* 
iRards Qthers, and extensive rnin ensues, especially 
m times of oommercial panic. What is the lan- 
guage of the debtor to the demand of instant pay- 
mmift) Only give me time; I am not ptepared 
ff^rtbis sudden demand of payment'; do not arrest 
m09 Aiid thereby destroy all my* prospects. > The 
^ffi^t of this imprisonment on the merchant of 
tiiuder is the utter ruin of his credit and bui^ness. 
As relates to the professional man, it is fatal to 

(n) Cod. 7—71. Inst. 4. /. 40. Nov. 135. c. 1. 
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that fair reputation, which is necessai'y to his suc<» 
cess in life. On all classes its effect is most demo^ 
i ralizing: take a view of the habits and morals of 

the inmates of the two great national prisons, the 
King's Bench and Fleet ; and what does it exhi- 
bit(o) ? For the most part, noisy mirth, licentious 
discourse, and open profaneness-^habits of idleness 
and disorder, which become fatal to future industry 
and to that principle of self respect,which preserves 
the moral character of man ; these habits sooti stifle 
all the sensibilies of nature, and engender a hardy 
recklessness of character and flagrant contempt of 
the laws. To. the poor but unfortunate debtor^ 
confinement is, indeed, a cruel fate—- he is ciit off 
from all the sympathies of life, and debarred the 
means of honourable exertion to retrieve his fallen 
fortune — his innocent wife and children deprived 
of his fostering protection, are, for a while, left to 
struggle against poverty, until their weak eflbrts 
fail, when they are overwhelmed by want and 

* 

numbered with the destitute. We all exdaim 

against the barbarity of those Asiatic laws which 

} doom a debtor, his wite, and children, to' sale and 

captivity,; but the English laws are virtually litti% 
better, while they consign the debtor to prison, 
and his wife and children to grief and pienury. 

(o) See the Report of a Committee of the House of Commons 
in 1815, which depicts the most appalHng miseries and disgusting 
excesses. . 
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The poor and friendless prisoner remains in gaot, 
without even a gaol provision for bed, fuel, or 
clothing, and in these respects his condition is 
worse than the common felon's ; " what pretence 
^' can justify the depriving an innocent, though 
** unfortunate, man of his liberty, without the 
" least utility to his creditors (/>) ?" 

The. power of arrest; is sometimes defended oa 
the plea of Jts deterring, persons from improperly 
contracting debt3; but has it produced this result? 
Does it not rather encourage (he tradesman to give 
undue and criminal credit? Does he not act thus, 
because he is^ at all. times, armed with this power 
of capriciously arresting his inexperienced or un- 
suspecting victim, of extorting undue security from 
him» injurious to the equal claim of other cre- 
ditor3» or of successfully working on the feelings 
of bjs family and friends ? Take away this tre- 
mendous power of lirrest, and credit will be con- 
fined to its legitimate bounds, the probable means 
of payment. The pena) provisions of the bankrupt 
code are a protection to the commercial interests, 
against the dishonourable or fraudulent conduct of 
the trader ; but if, on abolishing the law of arrest, 
it should be thought fit to provide further security 
against the misconduct of the debtor, it might be 
enacted that any persons who should be*'convicted 
. . i ' . . . 

(p) BeccarioLQA Crimes, c. 34. 
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on Indictinettt or information of haVing oontracted 
debts or engagements fraudulently, or by m^ans 
of any false pretence, reference, oi* certificate of 
character or credit^ or without having bad any 
reasonable or probable ^xpedtatiob, at the time 
when contracted, 6f paying or i\ilfilling any such 
debt or engagen(^6nt, should be liable to be imptf- 
soned, at the discretion of the court, any time not 
exceeding years ; but let not the ihisfof- 

tune of a debtor be visited with the punisbtHent 
\vhich belongs to crime. 

If the interests of itociety should prevent the 
abolition oJf the power o<^ impHsontnebt i)efbre 
trial, humanity lotidly demands sodie remediable 
measures. 

By the present practice a d^bt6r may suddenly 
be deprived of bis liberty^ not only without obe 
tittle of proof of the alleged debt, but without a'pre^ 
>rfous demand thtr^of (^), and his Kberty is placetl 
at the discretion and power of a sheriff^s 'ofBceh 
The 6niy legal security which the officer can re- 
Ceive, on liberating the defeiidant, iis a batl-boi}d» 

Iq) in m08t of tb^ countrite of Europe ^e ^usaal practice i^, 
40 have the peison sued, summoDed to appear before 4be cour^, 
,by a public officer belonging to it, a week before hand;. if no 
regard is paid to such summons, twice repeated, the plaintiff, or 
his attorney, is admitted to inakd, before the court, a fontidl 
reading of his demand, which is then granted to him, and he 
may prosecute etecutios. 'De Lohae, t* Id 
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whereby two persons i|D(^ertftke, in fi peni()ty ()ou- 
t>ie the amount of the ^ebt sworp to, that the d^- 
feodant shall duly appear at the return of the wrjt» 
to answer \he plaiptiff^s demand; the two sureties 
are liable to the plaintiff's whole debt, without 
regard tp the sum swprp to by him and costs, prq* 
yided thpy do not es^iceed the penalty of tb^ bai|- 
boifd (r) ; and they must, at the reti^rn of the writ, 
put iq mi justify hail abpv?^ or the defendant 
f^^9t be Xff^d^f^ jptQ PMStpdy iriAin foMr dayf» 
(or, at fartbf)ft» b(3fpr€| the m^hM time for j»stificpi- 
tion has ej:pirAd)i if the ^f:\\Qik is in London p)r 
JVIiddlesesi, or wUhji) si^ days, if in any oth|&r 
CtQunty^ After pM^tjng in bail, notice must be given 
to the plaintiffV attorney, and if he is dissatisfied 
with tbpir sufficiency, be ipust except against them 
Widiin twpnty <|pys ; then the ^pfen/cj^nt, if in term 
Um^f within four d^ysf in f^ppdon pr IVIiddlesei^ ; 
m mx daya, if in any pfhfiJf PpuRtyi mu^t eithej 
flfpeiire t\k^ b^il tp JM^tify, or add othef bail who 
ah^ll do sp ; if the bpil are ep^cepied to ip the yac^- 
|jp|), Jthpy must bp ^^^tifiefl the first day pf the 
ensuing term. 

If the bail originaliy put in intend to justify, 
they must give the plaintiff's attorney one day's 
notice ; if the added bail intend to justify, they 
must give two days' notice. 



(r) SUimwn y. Camer^f^ 8 T. R. ^. 
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The mode of justification is, for the bail person- 
ally to appear ib the Bail Court at Westmiiis^ter 
Hall, established by 57 Geo. 3. c. 11. befbri^ ^ 
judge; they are tberi opposed by counsel, and 

closely examined as to their qualification and sdf- 

• • • . 

fici^ncy, which cdnsist of being househoWeifs or 
freeholders worth doable the sum sWorn to (^), 
after payment of all their jiist debts; ex<:ept, wh^re 
the sum exceeds lOOO/., it is sufficient for the b«lii 
to justify in lOOO/^, beyond the sum sworn tb(l). 
It the judge is satisfied of theif quaHficatl6n,-tlitey 
ehter into a recognizance, that if the defendant is 
condemned in the action, he siiall pay the nioney, 
or render himself to prison, or they will do it for 
him. 

If the bail fail to justify, and the defendant is! not 
surrendered into custody Within the time f6r jus- 
tification, a peremptory attachmefnt issues against 
the sheriff 'for the plab tiff's whole debt and "costs^, 
to the extent' and penalty of the bond; and the 
sheriff looks to the bifficer who oft^de! the arrest 
for indemnity, and the officer proceeds Against 

f . («) ^T*hii sum was formerly eon^^e#kl "at ibe meoslire land 
^^"grdutid of the .bail^^ undeilnkiR^" and *^ H iw!as^al]]^e44bat 
.<* there was a ruleof.counti tfcat,jwliere,tlie pl?ii»tiff riecqve/s a 
" greater sum than is laid in the action, the bail should not 
" be chargeable." Genhaldo v. Gagnoni, Mich. 3 An. B. R. 
1 Salk. 102. 

(t) R. Mich. T. Dl'Geo.a. & Price^i Rep. 508, 
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the bail, in the sheriff's name, ' to obtain full re- 
imbursement (m). 

To remove the necessity of bail who reside 
above ten miles from London orWesttnihster, per* 
sdnally attending at a judge's chambers, to piitf in 
bail above, arid kfterwards at the bail court to jus^ 
tify themselves, the statute 4 and 6 William and 
Mary; c. 4. s. I. Authorises the judges to appoint 
commissioners, throughout Engiiahd aiid Walesa, tb 
receive recognizances of bail, and ifransmit me 
^ame to the judge, with an affidavit of Ithe^ue 
taking thereof^ made by some credible person thetl 
pres^ent.' 'f hat bail so put in may justify thoiw* 
selves by affidavit before a comihissioner, whoknay 

examine them 'On oath touching th^ value of th(ei^ 

» • i • • • 

respective estates. ^ . : . -. 

A judge on the circuit may likewise rieceiire^'bali 

above. " • • • '- > 






(it). If ike sheriff is. able, to put tb^ .plaintiff, .jn a,. situation 
whereby his suit has suffered no delay, the court will stay the 
proceedings by attachment on the sheriff's paying the costs^. 
but if the sheriff is unable tO' place ihe plaintiff in sobh k "situa- 
tion,* the court will only relieve the sheriff on his rendering the 
defendant or'gerfectibg bail, aod upon 'tbe. terro^ of tlie at^act^ 
nAQil( remaiuiing in the Crown 0(Hc^ as a sequrity tq th^ plaintiff^ 
for whatever sum he may, .on the trials recover against the ' 
defendant. The sheriff rarely avails himself of these terrain 
because they subject him to pay the plaintiff whatever amount he 
obtains a verdict for, without .any > regard < to t&e liinited penalty 
6f4^ bond, althougb/to tkisrextent pnly cfp ^he^heriff be* rej^^ 
b«|r^ed;by the bail. 
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8 Geo* 3— By a rule of court, tb^ bsiil-piece 
taken before a commissioner, withiq forty noiles of 
Londoq aod Westminster, shall be transmitted to a 
judge wUbin eight days after the caption thereof. 
If taken . above forty miles fron^ London m West^ 
minster^ it shall b^ tr9Q9mitted within fifteen 
days. 

Tba commissioner^ shall enter, in a book» tbe 
wtfieB qf the bfdl of the defendant's attorof^y aad 
tb^ time of ^l|ing the reQ^goizaucef 

The plaintiff's attorney may apply for suph 
namea, and if be thipka the bail are mau^cient, h^ 
may 9X0^ agaiwt them within twenty days after 
s^^^il^ing notice of their repogni^nce being duly 
iraopqiitted t9 a judge in town, and the defendant 
must either put in better bail, or tho^e already pu:( 

in m yst jiiatiiy, by a^d^ vit taken before such 
commissioner, or by an oath made in the bail courl 
at Westminster. In anticipation of tbe bail being 
excepted to, an affidavit of their justification is 
usually sent with their recognizance. 

By 43 iGm. ^. c^ 46. s. 6, tlie defendant 
in eusiodyt afteor the wtwn of tbe writ may, in 
order to fats discharge in vacatiion, put in and 
justify ball before a judge, on giving the plafntlff^s 
attorney two day*s notice of justification. 

It abould be remembered that tbe avowecj object 
(of requiring tbe defeiidai^t, on hi^ VXmU to !^iyp 
bail to the sheriff, in lieu ^ remaining in enstody, 
is to secure bail above being put in at the retiirn 



^■T^^ti "^i.- 
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of the writ, to answer the plaintiifV demand, dnd 
the bail to the sheriff must at such time, in order 
to their own secqrityiyput in and JMstii^ bail aboyip 
(so called in cpotradtstinction tt bftil, below or to 
the sheriff), or cause the^ defendant to bersnrrieQf 
dered. The practice of giving bail to the sherij% 
wliil49t it casts an unfair and weighty respoqsibir 
lity on him or his officer^ as respects the present 
and future sufficiency of such bai|, places the 
pei'soB.al liberfiy of the defemdant iq the power pf 
tl^q bailiff who arjrests» as he, is all<^ed by the 
sd^eriff or under-^sherid^ to use his own d^cjretim 
in taking bail or making terms with the defendant; ( 
and often ^deprives ^ defendant) who is sudde^y 
tjirown into oonfinement, from prevailing, on /his 
friends to beppine b^il. The ms^nitude of thefif^ 
evils is notorious, and it appears that the only way 
to prevent the frequent and somf^tiines^ pecessajry 
kr^ularities of the officecs^ a9d the suflSsrijigs of 
the defendants, is to enact,-'?— ,,.,,♦ 

That no person shall be liable to any arrest, 
unless the debt vi original cause of action exceeds 
the sum of 50/. exofipt on a bill of exchange ;qr 
promissory note for 30/. or upwards. 

To estafblish a court wherein two estiperienccd 
barristers may preside everyday (except Sunday^ 
as commissioners, for the reception of bail in 
London and Westminster, or within ten milf^ 
thereof. t 
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To provide that in all cases of debt or damages, 
exceeding the sum of 50/. where the plaintiff 
requires special bail, and the defendant resides 
or tarries in London or Westminster, or within 
ten miles thereof, he shall be personally served 
by a sheriff's officer with a copy of the writ, 
inscribed with a notice for him to appear, and put 
in and justify bail in such court, within four days 
after service of such writ, and to give the plaintifF^s 
attorney two days* notice of the names and resi- 
dence of bail; and at the expiration of such notice 
the plaintrff*s attorney shall either accept such 
bail, or oppose their admission in like manner, as 
under the present justification of bail(:r). 

That incases exceeding 1000/. it shall be suffi- 
cient for the bail to justify in 1000/. beyond the 
sum sworn to by the ptaintifiT, conformable to the 
present practice: 

Where thfe defendant is served with such writ, 
above ten miles from London or Westminster, he 
shall, within six days, put in bail before a com- 
missioner, anii give four days' notice thereof to the 

plaintiff^s attorney, who shall then either accept 

■ • < . . . ' 

(x) «f In tbe Court of King's Bench it was formerly a rule, that 
^* notiee,of hail ought to he delivered to the plaintiff's attorney 
." pieparatory to its being, put ip, and he was required to attend 
«* before a judge, and immediately to elect, to accept the bail as 
«* competent persoUs, ot at once oppose their admission." — 
R. M. 7 Jac, 1. K. B. Petersdorff on Bail, 292. 
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such batl, or oppose their admission before a com- 
missioner. If a defendant duly appear, and fail to 
justify his bail, he shall be committed to custody, 
but be at liberty, to put in and justify other bail, 
upon giving the like notice to plaintiff's attorney, 
any time biefore execution is issued against him. 

If a defendant fail to justify his bail at the ap- 
pointed time, or to surrender himself into custody, 
he may, on affidavit thereof and of his having been 
personally served with a copy of the writ, be taken 
in any part of England, Wales, or Scotland, as on 
an escape warrant, and be committed to prison 
without the privilege of giving any bail or having 
the benefit of the rules (y). 

Ifa defendant, before justifyiiJg his baily abscond 
from his u)sual place of abode, he njay, in like 
manner, be committed on an affidavit being made 
of his having absconded. 

That if the defendant fails to surrender or per- 
fect bail in due time, the plaintiff miay enter a 
common appearance, ' or file common bail, on an 
affidavit of the service of the writ, and proceed in 
the action. 

That no person shall be liable to be arrested, 
without such previous service of process, except 
on an affidavit of debt, to be made before a judge 

• « • 

[y] This severe penalty of close imprisonment will sufficiently 
deter ctebtors from attempting to take advantage of the notice of 
action, by absconding. 
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or commissioner) who shall be ^mpoweerd to exa* 
mine such party » making the affidavit, as to the 
truth thereof («), and, eKoept on the affidavit of 
the plaintiff's attorney (a), that to the best of his 
belief the affidavit of debt is trae, and that he is 
informed and believes that the debtor is about to 
leave the kingdom ; and if the judge or oommis- 
sioner shall be satisfied thereof, he shall grant fais 
fiat or order for the defendant's being arrested 
vrithout any such previous service of process. 

In all actions of trover, detinue, covenant, tree* 
pass, vi €t armisj and for personal wropgs, the 
plaintiff and his attorney, before the defendant 
shall be liable to be arrested, shall, in like manner, 
make a joint affidavit of tde oause of aetson, and 
their belirf that tibe defendant is likdy to abscotftd ; 

(2) It was formerly held, that *<ff, upon eKapiinalioa boifere a 
**|a4ge»onedidii(it Biaht enia good OBOise ^of fiQtig», .iQompioD 
" b^l rtould J)^ oi^r^ ; 4pd if, ijpoii ^Hfnin^tion Jbpfqre fi j ud^, 
« common bail was ordered, an^ the plaintiff did not there declare 
^* that he would move the court, or give notice of such his inten- 
^' tion to the defendant, the judge*is rule elhoold be finalto him.*"— - 
Taylor v. Brudon, Cases Wm. 3. 526. 

<a) This vrifl give a gffS9$, prpt^ttipa <» tb^ dpfen^Mlfc ?CTinst 
a/credi|or*s unjust or viBx^tipus prpceedip^, and it.is analf^w to 
the civil law, which, << to prevent rash and litigious contention, 
** compelled a plaintiff to swear that he did not commence the suit 
** with intention to calumniate,but upon a thorough confidence that 
*^h^ 1^4 ^ gpod (Bfiuse ; 9nd, what is more^ the advocates on both 
*f si4f;s wer^ lik:ewia^ /QooMpeUable to take a similar ^ath.' WJqs^« 
nian's Institutes (by Harris), lib. 4. tit. 16. p. 350. 
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and on receiving such affidavit and due e%a* 
tninAtlou of the plaintiff^s attorney^ a judge may, 
if it appears to him that the damage is likety to 
exceed 50/. grant his fiat or order for the d^« 
fendant's being arrested without such previous 
service of the writ. 

That no person shall be held to special bail on 
an affidavit of debt made by a plaintiff residing 
abroad, except on the oath of his attorney that 
he believes the debt to be due ; and except on 
the plainti'ff's giving a bond, with two sureties 
to the defendant, in the amount of the sum fo? 
which the defendant is to be arrested, conditioned 
to make good to the defendant any costs w 
damages he may recover against the plaintiff, in an 
action for having been maliciously and without 
probable cause held to bail(&). 

That m attachments issued out of the courts of 
equity, to compel an appearance, answer, or obe- 
dience, to any interlocutory order, a copy of such 
attachment ^hall be served on the party in con- 
tempt, with notice for him to appear, and cause 
two sufficient sureties to put in bail and justify 
themselves before stich coftimissioner, within four 
days, if in London or Middles^, or within ten 
miles thereof; if elsewhere, within six days ^tfiHt 
such aervtee ; and to give two days' notice of ihe 

^'^ At pMeat such a plaidtiff toYeqiiifad^gi^Mcinitf:ottljr 

for C08t8« 
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names and re^idenjce of such bail to the plaiDtifiT's 
attorney, if in London or Middlesex, or within ten 
miles ; if elsewhere, four days' notice ; and if, at the 
expiration of four days or six days, the bail do not 
justify, and the party in contempt fails to surren- 
der, he shall, upon an affidavit of the due service 
of such attachment, and default of perfecting bail, 
be liable to be committed to close prison without 
the privilege of afterwards putting in bail or having 
the benefit of the rules : but if, at the time for 
judtification, the bail are rejected, and the party in 
contempt thereupon surrenders, he may put in and 
perfect other bail at any time, on giving two days^ 
notice to the plaintiff's attorney, if in London or 
Middlesex, or within ten miles thereof; or on four 
days' notice, if elsewhere. 

If the sum for which bail is to be taken is not 
specified on the attachment, it shall be sufficient 
for thie bail to justify in 40/. , 

That a party in contempt shall not be liable to 

be, arretted on such attachment without such pre- 

» 

VJOlUS service, unless oq an affidavit of the plaintifip 
and his solicitor that the party is itbout to f^bscond ; 
and if he shall be thereupon ai'rested, he may pi} t 
in. and justify hail, in manner aforesaid, 9 1 any 
time. 

iTfaatiii outlawry, where specml bail i^requiredi 
the defendant shall put in and justify the same io 
manner aforesaid, instead of giving a bail-ban^ to 
the sheriflF. 
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That the defendant may deposit in coiifrt the 
sum sworn to, and costs, in lieu of putting in and 
pieifecting bail, or in exoneration thereof, accord- 
ing to 43 Geo. 3. c. 46. and 7 and 8 Geo. 4. 
c. 71. 

That no foreigner, who shall not have resided in 
England six months at any one time, shall be liable 
to arrest, except for a debt contracted or a cause 
of action arising in England or the dominions 
thereof (e). 

That no persons shall be liable to arrest, or to 
be taken or charged in execution, on any debt, or 
engagement contracted during infancy, - unless, 
after attaining the age of twenty-five years, .he 
shall have confirmed the same by a writing attested 
by two witnesses. 

That no woman. shall be liable to arrest, attach- 
ment, or to be taken in e)cecution. 

That no person who shall have been declared a 

(c) The case of a foreigner is particularly hard. On his arri- 
val he becomes subject to our laws, and may be immediately 
arrested, eyen on an affidavit of debt made abroad, althoij^h, as a 
stranger, he is obviously unable to induce any persons to bail 
him. When he has been arrested abroad, he may be arrested 
here for the same cause of action, at least when it does not appear 
that the plaintiff may have the advantage by the proceeding 
abroad, as in this country.-^Tidd's Practice, vol. 1. 1 79. And if 
a man becomes bankrupt, and obtains his certificate, in a foreign' 
country, where the debt was contracted, he may be arrested here 
for the same debt.— 2 Chit. 55. 8 T. R. 607. As Ukewise for 
a debt arising here.— >1 East's Rep. 6. 

D 



lubsltic i^dll be liable ldiafr«Bt,tatldcbaienlt, or to 
ibfe mk^n Dr<db»rg6d in^]i«ctftidii. 

ThUt DO person -dfaall be <teken <or cfauiged in 
HS^ebUtioh, df ^n diiy decree or^ttQohtn^i^t Air 'the 
payment of money in the nature of an execlilioD> 
'Uiili^ss the Original <}6bt ciball hfive ^atnoutitftd to 
^/. dVfer^nttd aboVe<BHow0s of^Mrt^ except upon 
^^ juiElgm'eht'fbr a btll 6t note for 90L4yc Upwmrds, 
*^^r bti^a jildgtUent in aki abtioti for libel, ^amiilt, 
battery, false imprisonment, or wilful and(idalfoi0tl8 
^tfei^pads, Wiiere the ^mit^ffetwarded <9h8tU ttoldunt 
''tb'S(Mf; bver<ftnd'«tboire all costs* 

^bkt no ' Urri^t, «ittlichiAalt,^ Or ^ exelM tiim, sbftU 
'^Htt^e.OrU^vltsd ih lftiy'dweU]ng^hbuse,'eiicept 
^b^tH^6n «hfe^hbttfirk)f'eigtit^>'btook^in>tfae/ 
and eight at night. 

^It'$s )i^^ailK^d thtit tHe^e''6r«Mtor 

will protect the-^ftfir itit^reits*^ tbe^eHsditoryMRl 

^#dM<^«tfe fMbt6T 4lbttt itie tmiwinef fand'ciUelty 

incident to the present law of arrest, especially 

.from * the difficulty of instantly pfbCiiirtlig^baiK — 

He will also fafc secured froqi >the discretionary 

i^wer af the dhetiff^ 'Oifficer, lo acc^tii;^ or 

^)rM»liftg 'fteAA)^ >4» Ml, in ^ tvkia^ bribes ^ far 

'fgfWiiir, *atfd' dftHiffcetfte "as '*rfe#fe«liWy »TP*tftililttis i6f 

In.suraoice agiiinst 'those ^Keavy risks brhis "6ffice, 

by which be is sometimes ruined. 

THE B|CX>« 
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